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WATER RESOURCES LEGISLATION AMENDMENT BILL 2006 
Council’s Amendments 

Amendments made by the Council now considered.  

Consideration in Detail 
The amendments made by the Council were as follows -  

No 1 

Clause 76, page 27, after line 2 - To insert -  

(2) Subsection 27(1) is amended by inserting after section 27(1)(ga) -  

“     
(h) the fees or charges payable in respect of licences under section 5C; 

    ”. 

(3) At the end of section 27 the following subsection is inserted - 

“     
(3) Without limiting the generality of paragraph (h) of subsection (1) the fees or 

charges referred to in that paragraph may be set by reference to the volume 
of water allocated under a licence. 

    ”. 
No 2 

Clause 89, page 30, line 10 - To delete “officer” and insert instead - 

authority 

No 3 

Clause 103, page 36, lines 3 to 7 - To delete the clause. 

No 4 

Clause 104, page 36, lines 8 to 18 - To delete the clause. 

No 5 

Clause 105, page 36, lines 19 to 26 - To delete the clause. 

No 6 

Clause 106, page 37, lines 1 to 9 - To delete the clause. 

No 7 

Clause 107, page 37, lines 10 to 13 - To delete the clause. 

No 8 

Clause 108, page 37, lines 14 to 17 - To delete the clause. 

No 9 

Clause 109, page 37, lines 18 to 21 - To delete the clause. 

No 10 

Clause 114, page 41, after line 14 - To insert - 

 (4) In performing the Minister’s functions under this section - 

(a) the Minister is to have regard to water recycling and efficient water use 
measures when planning the development of new water resources; and 

(b) the Minister, where appropriate, is to promote decision making processes 
that involve public consultation. 

No 11 

Clause 114, page 45, lines 23 and 24 - To delete “section 66 of the Financial Administration and Audit 
Act 1985” and insert instead - 
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Part 5 of the Financial Management Act 2006 

No 12 

Clause 114, page 51, lines 21 and 22 - To delete “Financial Administration and Audit Act 1985” and 
insert instead - 

Financial Management Act 2006 

No 13 

Clause 114, page 51, line 24 - To delete “Part II Division 14” and insert instead - 

Part 5 

No 14 

Clause 141, page 69, lines 4 and 5 - To delete “section 66 of the Financial Administration and Audit 
Act 1985” and insert instead - 

Part 5 of the Financial Management Act 2006 

No 15 

Clause 154, page 77, lines 21 to 23 - To delete the lines. 

No 16 

Clause 182, page 92, line 10 - To delete “as follows:”. 

No 17 

Clause 182, page 92, lines 11 and 12 - To delete the lines. 

No 18 

Clause 183, page 92, line 26 - To delete “as follows:”. 

No 19 

Clause 183, page 92, lines 27 and 28 - To delete the lines. 

No 20 

Clause 191, page 99, line 19 - To insert after “misuses” - 

confidential 

No 21 

Clause 191, page 99, line 23 - To insert after “misuses” - 

confidential 

No 22 

Clause 191, page 100, lines 14 and 15 - To delete “Financial Administration and Audit Act 1985” and 
insert instead - 

Financial Management Act 2006 

No 23 

Clause 191, page 100, lines 22 and 23 - To delete “section 69 of the Financial Administration and Audit 
Act 1985” and insert instead - 

section 64 of the Financial Management Act 2006 

No 24 

Clause 191, page 100, lines 24 to 26 - To delete “, except where the document is to be laid before either 
House of Parliament by its own order”. 

No 25 

Clause 202, page 108, lines 9 and 10 - To delete “Financial Administration and Audit Act 1985” and 
insert instead - 

Financial Management Act 2006 
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No 26 

Clause 202, page 108, line 11 - To delete the line and insert instead - 

 [* Act No. 76 of 2006. 
For subsequent amendments see Act No. 77 of 2006.] 

No 27 

Clause 206, page 110, line 6 - To delete “as follows:”. 

No 28 

Clause 206, page 110, lines 7 to 10 - To delete the lines. 

No 29 

Clause 214, page 118, lines 7 and 8 - To delete “Financial Administration and Audit Act 1985 
section 15B” and insert instead - 

Financial Management Act 2006 section 16 

No 30 
Clause 215, page 118, lines 24 to 26 - To delete “officer of the Department under the Financial 
Administration and Audit Act 1985” and insert instead - 

authority of the Department under the Financial Management Act 2006 

No 31 
Clause 232, page 126, lines 8 to 11 - To delete the lines. 

Mr J.C. KOBELKE:  I move -  

That amendment 1 made by the Council be agreed to. 
This amendment was put forward by Hon Paul Llewellyn; however, the government had some input into the 
final drafting.  This amendment arises out of a disallowance motion with respect to licence management fees.  I 
intend to continue to have discussions with both the Liberal Party and the Greens on that matter.  However, the 
particular position of Hon Paul Llewellyn was that the fee structures should take greater account of the volume 
of water used.  I pointed out to him that under the current act, that simply is not possible.  He therefore moved 
this amendment to provide the flexibility to do that.  I have said to Hon Paul Llewellyn, and also to many other 
members, that it is not the government’s intention to move towards any form of volumetric fees without first 
having very wide discussions with all the key stakeholders.  We support this particular amendment.  It simply 
provides flexibility, as I have said, because it provides the legal power to take into account any element of any 
fee structure that relates to volume.  However, having the legal power to do that is quite different from putting in 
place by way of regulation the fee structure relating directly to the volume of water used.  That is something that 
the government will look at, but I repeat that nothing will be done without thorough consultation with all 
stakeholders. 
Mr P.D. OMODEI:  This amendment moved by Hon Paul Llewellyn concerns the Liberal Party, and our 
members in the Legislative Council voted against it.  I find interesting the minister’s comments that he does not 
intend to impose a volumetric charge.  
Mr J.C. Kobelke:  Not without consultation. 
Mr P.D. OMODEI:  I am sure the minister has said from time to time that he is considering a charge for a 
licensing scheme based on the amount of water used.  
Mr J.C. Kobelke:  That is a requirement of the National Water Initiative. 
Mr P.D. OMODEI:  The minister has said that he is considering a licence that is paid for by use. 
Mr J.C. Kobelke:  Can you just repeat those words so I can be clear? 
Mr P.D. OMODEI:  I am sure that the minister has said in Parliament before that he intends to introduce a 
licensing scheme, and when he stepped back from the volumetric charge he said that he would introduce licences 
based on payment for use - the amount of water used, rather than the volume of water that is in the dam.  Is that 
what the minister said? 

Mr J.C. Kobelke:  No, you are mixing up two different things.  That relates simply to dams and whether the 
licence relates to the volume captured in the dam or the water used.  We are relating the charge to water used.  
However, that is a licence management fee, under which the charge relates to the amount of work required for 
the licensing.  This amendment relates to a volumetric fee or a resource management fee, which is a requirement 
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of the National Water Initiative, and about which discussions are taking place nationally.  I am giving a clear 
indication that the government will consult widely before embarking on any such scheme. 

Mr P.D. OMODEI:  It is incumbent on the government to make very clear to consumers what it is proposing.  
The minister has talked about a licence management fee, and then there is a catchment management fee, and now 
an upper house member of Parliament wants to impose charges on the basis of the volume of water allocated 
under the licence.  That would cause some concern because those who use bulk amounts of water, such as the 
Harvey Water people or the Ord River farmers, would suffer significant increases in water licence fees compared 
with the smaller self-supplied users or bore owners.  So many questions are unanswered.  

I will consider now the changes referred to in this amendment.  The amendment to clause 76 of the bill proposes 
to insert into the Rights in Water and Irrigation Act 1914 a new section 27(1)(h) after section 27(1)(ga).  
Section 27(1)(ga) reads -  

charges that are to be paid by the holder of an operating licence (water supply services) or an operating 
licence (irrigation services) under the Water Services Licensing Act 1995 in respect of water taken 
under a licence issued under this Act 

Section 27 of the act is about the regulation-making power to do with licensing of artesian and non-artesian 
wells, the furnishing of information on wells, the forms to be used, the fees payable on the application, and the 
grant, variation and renewal of licences under section 26(d).  The amendment goes on to propose the insertion of 
a clause 76(3), the effect of which will be to insert a new section 27(3) into the act, as follows -  

Without limiting the generality of paragraph (h) of subsection (1) the fees or charges referred to in that 
paragraph may be set by reference to the volume of water allocated under a license. 

The member was trying to introduce a sliding scale for paying for water by volume.  I cannot understand why the 
government would agree to that, although I must admit that the proposed new subsection uses the word “may”, 
which gives the government some flexibility.  I know there are times when the minister wants to ingratiate 
himself with the upper house member for the South West Region, but I cannot see the point of allowing this 
amendment.  It does not really add to the legislation, and as the minister quite rightly says, the government 
would be unwise to introduce a new ability to charge for water licences based on volume.  That sends a very 
poor message to consumers - that since the government is obviously prepared to accept the amendment, inter 
alia, it would consider charging for water by volume.  Members on this side of the house, and people of regional 
Western Australia who consume water and produce goods for the benefit of the wider community, do not have a 
problem with a licensing system, but they would certainly have a problem with the way that licence would be 
administered, and whether significant fees would be attached.  I am also positive that they would be even more 
concerned about any proposal to introduce catchment management.  The jury is still out on all of those things, 
and only time will tell how sincere the minister and the government are about getting this exactly right.   

The Water Resources Legislation Amendment Bill 2006 makes significant changes to a whole heap of acts.  I 
would appreciate it if a consolidated bill were available, so that when these issues are discussed in the 
community the stakeholders are able to read the legislation, given that the Rights in Water and Irrigation Act will 
be significantly changed by this legislation.  Those people can then make informed judgements about whether 
the government is trying to do the right thing by them and by the state of Western Australia.  This amendment is 
premature and the opposition will oppose it, and wait to see what the minister comes up with down the track. 

Dr S.C. THOMAS:  Following on from what the Leader of the Opposition just said, in considering this 
amendment we must look at the agenda it will serve.  This amendment will set up the means by which 
volumetric fees and charges can be applied to water usage across the entire state.  It is the first step in an agenda.  
My understanding is that the agenda of the Greens (WA) is to gradually move to an arrangement in which there 
will be a volumetric charge.  Unless it is very carefully managed, that will be an impost and a punishment on the 
industries that use large amounts of water.  Water users in the electorate of the Leader of the Opposition would 
be concerned about the gradual increase in the impost and the potential punishment, at the end of this process, 
for high water using industries.  The argument is that it takes a lot more water, for example, to grow a cow than 
to grow pasture on the same piece of land.  The argument is about those water-intensive industries, particularly 
orchards and small crops.  We talked about bananas and the litres of water that they use.  It is true that there are 
more water-effective methods for growing protein, but we do not all want to live on barley for the rest of our 
lives.  I am sure that not everybody wants to live on porridge forever.  That is probably one of the most water-
efficient methods of generating food.  The problem is that if we want a variety of foods, we have to recognise 
that some foods are much more water intensive - 

Dr K.D. Hames:  I thought you were talking about the island.  I wouldn’t mind living on Bali. 

Dr S.C. THOMAS:  Not the island of Bali, but barley the crop.  I was talking about barley, oats and those cereal 
grains.  However, other food varieties require large amounts of water.  We can all return to living in caves, 
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become troglodytes and eat porridge for the rest of our lives.  That is the direction we will be going if we do not 
recognise that there is a water requirement for all the things we enjoy.  We cannot punish the community and 
those producers. The minister has said that it is not the government’s intention to introduce that punishment.  
However, this is the first step in an agenda to open that door.  For that reason, it is worth our making the point 
very strongly that we do not want to continue to place imposts on all those things otherwise we will not have the 
variety of fruits and vegetables growing in Western Australia that we do now.  We will have to import them.  All 
we would be doing is moving the high water using industries from one country to another.  We can all put our 
hairshirts back on and feel justified in what we are doing.  This is the first step in that process of punishing heavy 
water using industries - industries that are important to the people of Western Australia, and industries that 
support local communities.  Those things are very, very important.  This is the first step in the imposts that I 
think are unacceptable.   

Question put and passed; the Council’s amendment agreed to.   

Leave granted for amendments 2 to 9 to be considered together. 

Mr J.C. KOBELKE:  I move - 

That amendments 2 to 9 made by the Council be agreed to. 

This bill was introduced into Parliament in 2003.  It arose out of the machinery of government reforms and it 
really does not relate to any major reforms to our water legislation other than the administrative structure.  When 
the Parliament was prorogued for the 2005 election, I had responsibility for bringing the bill back.  There was 
some delay by the government because we wanted to see whether the bill could incorporate some of the wider 
reform agenda.  We decided not to do that.  The bill was reintroduced in 2006 with minor changes.  It has been 
in the Parliament for over 18 months.  In that time, a whole lot of other bills have gone through that have 
impacted on this amending bill.  That is why we agree to these amendments that were introduced by the 
government.   

Amendment 2 has been made because the Financial Management Act 2006 uses the term “authority” instead of 
“officer”.  We are replacing that word because it relates to the Financial Management Act.  Amendments 3 to 9 
relate to clauses that are all redundant due to the Swan River Trust Act 1988 being repealed by the Swan and 
Canning Rivers (Consequential and Transitional Provisions) Act 2006.  The 2006 act was passed ahead of this 
one, which means that amendments 3 to 9 were made because those matters are no longer needed.   

Question put and passed; the Council’s amendments agreed to.   

Mr J.C. KOBELKE:  I move - 

That amendment 10 made by the Council be agreed to. 

This amendment was moved by Hon Paul Llewellyn, who wanted to emphasise matters relating to water 
recycling, and public consultation in paragraph (b).  It is my view that these matters are already adequately 
covered.  He was quite insistent that he wanted them duplicated with this extra referral.  We have accepted that 
amendment.  While it may appear to make these particular matters more explicit, I believe they are already 
covered in the existing legislation and the practices that we use.   

Mr P.D. OMODEI:  The minister failed to say whether he supported the amendment. 

Mr J.C. Kobelke:  We do. 

Mr P.D. OMODEI:  I certainly support it as well.  It is straightforward.  If we look at the section that it 
amends - “Part II - The Minister and the Water Resources Ministerial Body” and division 1, “General functions 
and powers of the Minister” - we see that proposed section 9 refers to the general functions and powers of the 
minister.  I will go through them quickly.  It states - 

(1) The Minister has the general functions of - 
(a) conserving, protecting and managing water resources; 

I think that probably covers that amendment anyway - 
(b) assessing water resources; 

(c) planning for the use of water resources; 
(d) promoting the efficient use of water resources; 

(e) promoting the efficient provision of water services; 

(f) developing plans for and providing advice on flood management.   
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(2) The Minister has power to do all things necessary or convenient to be done for or in 
connection with the performance of the Minister’s functions. 

(3) Without limiting subsection (2), the Minister may acquire, hold, manage, improve, develop, 
dispose of and otherwise deal in real and personal property, including for the general purposes 
of the Department.   

The new amendment - new subsection (4) - moved by the member for the South West Region, Hon Paul 
Llewellyn, states - 

In performing the Minister’s functions under this section - 
(a) the Minister is to have regard to water recycling and efficient water use measures when 

planning the development of new water resources; and  
(b) the Minister, where appropriate, is to promote decision making processes that involve public 

consultation.   
The most important part of that is subsection 4(b) where it says “the Minister, where appropriate,” - I find that 
strange; it should be all the time - “is to promote decision making processes that involve public consultation.”  
When the minister decided to introduce charges for water licensing, advertisements appeared on the television.  
His own organisation received a delegation from Hon Barry House and a member of my staff to talk about the 
proposals.  There was no consultation with the general public, apart from ads on television saying that consumers 
were going to get a bill; they would have to pay $200 for the application fee, and they would be charged 
somewhere between $200 and $3 000 for a water licence.  That is all they said.  Documentation went out in the 
form of a letter, and that is all it said.  It did not say why charges were being introduced.  It referred to the 
National Water Initiative, which I think is a furphy anyway because - I say this to the member for Dawesville, 
although I do not want him to comment - I think the government proposed to do this many years ago.   
The point I am trying to make is that it would have been excellent to have had the minister come down with 
members of the Department of Water or the Water Corporation, or both, and have a series of meetings with 
stakeholders, including the principals of the representative organisations of water users, whether they be rural, 
industrial or residential, explain the situation to them and make a PowerPoint presentation so he can say that he 
has consulted.  I think that is the best way to do business.  From time to time, the minister will cop a bit of stick 
but that is the nature of the business we are in.  People do not agree all the time.  At least when there is any new 
financial impost, people will understand why it is happening.  From that perspective, the words “the Minister, 
where appropriate, is to promote decision making processes that involve public consultation” is a good thing.  
On that basis, I certainly support the amendment.   
My only message to the minister is that the best way to familiarise himself with these issues - I know he has all 
the documentation and he will receive bureaucratic advice - and get the whole picture is to see the true situation 
for himself and talk to the “real people” who live or die by using this precious commodity.  I think that is 
fundamentally important.   
Question put and passed; the Council’s amendment agreed to.   
Leave granted for amendments 11 to 19 to be considered together. 
Mr J.C. KOBELKE:  I move - 

That amendments 11 to 19 made by the Council be agreed to. 
Amendments 11 and 12 are required because the Financial Management Act 2006 has replaced the Financial 
Administration and Audit Act 1985; therefore, it just updates the technical requirements.  Similarly, amendments 
13 and 14 relate to changes made when the Financial Administration and Audit Act 1985 was replaced by the 
Financial Management Act 2006.  Amendments 15 to 19 are technical amendments that are required because 
various clauses are now redundant due to the Swan and Canning Rivers (Consequential and Transitional 
Provisions) Act 2006, particularly, schedule 1.   

Question put and passed; the Council’s amendments agreed to. 

Leave granted for amendments 20 and 21 to be considered together. 

Mr J.C. KOBELKE:  I move - 
That amendments 20 and 21 made by the Council be agreed to. 

In both these cases, the word “confidential” is inserted after the word “misuses”.  This relates to the release of 
information, and the upper house was keen that the amendments clarify what type of information the clause 
applies to, and that it should be confidential information. We accept that amendment. 

Question put and passed; the Council’s amendments agreed to. 
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Leave granted for amendments 22 and 23 to be considered together. 

Mr J.C. KOBELKE:  I move - 

That amendments 22 and 23 made by the Council be agreed to. 

Again, these amendments are similar to ones that I have already mentioned.  In both cases they are required 
because the Financial Management Act 2006 has replaced the Financial Administration and Audit Act 1985. 

Question put and passed; the Council’s amendments agreed to. 
Mr J.C. KOBELKE:  I move - 

That amendment 24 made by the Council be agreed to. 

This is an amendment made by Hon Barry House.  The amendment addresses a concern raised by the Standing 
Committee on Public Administration in relation to the operation of clause 191 on proposed section 80, which 
relates to the power of the minister to delete commercially sensitive information in annual reports and other 
documents of the Department of Water that will be made public.  We certainly support the amendment.  There is 
always a balance between governments not being fully open and the fact that in these areas there are a whole lot 
of companies that put information into the department, some of which is commercially confidential.  This 
amendment provides an appropriate balance to make sure that the department and the government are 
accountable, but that we respect that there will be matters of business interests that at certain times will not be 
released. 

Question put and passed; the Council’s amendment agreed to. 
Leave granted for amendments 25 to 30 to be considered together.   

Mr J.C. KOBELKE:  I move - 

That amendments 25 to 30 made by the Council be agreed to. 

Amendments 25 and 26 are, again, required because the new Financial Management Act 2006 has replaced the 
Financial Administration and Audit Act 1985.  Amendments 27 and 28 are required because the item related to 
the Metropolitan Water Supply, Sewerage, and Drainage Act 1909 was removed by section 53 of the Water 
Legislation Amendment (Competition Policy) Act 2005.  Amendments 29 and 30 relate to the changes brought 
about by the replacement of the Financial Administration and Audit Act 1985 with the Financial Management 
Act 2006. 

Question put and passed; the Council’s amendments agreed to. 
Mr J.C. KOBELKE:  I move - 

That amendment 31 made by the Council be not agreed to. 

I oppose this amendment and seek to put in another amendment.  This amendment was moved by Hon Norman 
Moore, who was concerned that clause 232(1) was a Henry VIII clause which would enable the government by 
regulation to change an act of Parliament.  I do not agree with his judgement; I do not think that is true.  
Nevertheless, as this bill has been held up for years, we were happy to simply accept this device, so that the 
matter could proceed.   
Clause 232, which is headed “Further transitional provision may be made”, states in subclause (1)- 

If there is not sufficient provision in this Part for any matter or thing necessary or convenient to give 
effect to the transition from a former body to a relevant successor, the regulations may make that 
provision. 

I had a difference of opinion with Hon Norman Moore about the effect of this clause.  I interpret it as being 
reasonably narrow and, therefore, appropriate in terms of transitional provisions.  As I have indicated, Hon 
Norman Moore believes that it is a Henry VIII clause and, therefore, it provides a power beyond the power that, 
in my judgement, is provided in this clause.  Therefore, he sought to delete clause 232(1) as a way of sending the 
message that he wants something done about it.  We have agreed that we will disagree with that deletion, but we 
will substitute subclause (5) to meet the requirements of the other place, which I will move, and which is on the 
notice paper.   
I do not know if I explained that adequately to members, but we will disagree with amendment 31 and 
subsequently, with assistance from the Chair if I need it, I will move my amendment, which will mean that any 
regulations such made can be made for a period of only 24 months.  Therefore, it truly is a transitional matter 
and cannot be seen to change the law on a permanent basis. 
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Mr P.D. OMODEI:  I think that makes sense.  I do not think that Hon Norman Moore needs me to defend him, 
but I have to say that I think he based his argument on very sound advice.  If members read Hansard, they will 
see that he drew to the minister’s attention a report of the Standing Committee on Public Administration on 
this bill.   

Section 15.21 of the committee’s report stated - 

The Committee considers that clause 232(1) seeks to establish a ‘Henry VIII’ clause, effectively 
allowing the enacted Bill to be amended by regulations in relation to transitional matters associated with 
the Bill.  ‘Henry VIII’ clauses are contrary to fundamental legislative principles as they erode the power 
of Parliament to legislate. 

The Parliament holds very dear the principle that legislation should not be able to be passed by regulation.  
Obviously, the clause gives that regulation-making power, and it would actually allow the government to subvert 
the legislation, if it had the numbers to do so.  In this case, that would well and truly be possible, so I think that 
all Hon Norman Moore did was to bring to the attention of the Parliament the fact that a committee of the 
Legislative Council has said that this is a Henry VIII clause. 

Mr J.C. Kobelke:  As I said, I accept that he has made a valid point but I think his interpretation and that of the 
committee is far broader than what would normally be interpreted.  However, I accept the amendment.  That will 
be satisfactory to the other place. 

Mr P.D. OMODEI:  I could accept the minister’s explanation if he had State Solicitor’s advice, but it seems to 
me that it is playing semantics: the minister disagrees with Hon Norman Moore, and he disagrees with the 
minister.  We really should know in this Parliament.  The minister should have been able to go to the State 
Solicitor by now and come back into this place and say that the State Solicitor says yes, this is a grandfather 
clause; or no, it is not a grandfather clause.  If it is not a Henry VIII clause, the minister would then not have to 
move his amendment.  At least the minister has had the presence of mind and the intelligence to allow that 
amendment to be moved.  I commend him for that.  This is not conditional on us supporting this, because 
obviously the minister has the numbers.  However, for my own satisfaction, I would appreciate it if we could get 
State Solicitor’s advice about whether it is a grandfather clause, because the amendment will delay it for only so 
many days. 

Mr J.C. Kobelke:  Two years.   

Mr P.D. OMODEI:  Two years.  It begs the question: what will happen after two years?  If the minister could 
get back to us on that - 

Mr J.C. Kobelke:  Then there is no such power.  Anyway, keep in mind that this is of minor significance at the 
moment because the major legislation coming in will override all this and perhaps even repeal it.  This will be 
replaced in 12 to 18 months anyway. 

Mr P.D. OMODEI:  I accept that, but I do not think we should be passing legislation in this place if it is not 
right. 

Mr J.C. Kobelke:  This is giving extra protection that the upper house thinks is necessary.  I do not, but I am 
quite happy to give that extra protection. 

Mr P.D. OMODEI:  If the minister were the State Solicitor, I would agree with him, but in this case he is not. 

Question put and passed; the Council’s amendment not agreed to. 
Mr J.C. KOBELKE:  I move - 

To substitute for the Council’s amendment not agreed to the following - 

Page 126, after line 26 - To insert - 

(5) Regulations may not be made under this section after the end of the 
24 months after the day on which this Act receives the Royal Assent. 

Substituted amendment put and passed.  

The Council acquainted accordingly.   
 


